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1                THE COURT:  Good morning everyone.  You

2 can be seated.  Do we have a telephone call in?

3                MS. RELKIN:  Yes.

4                (Pause.)

5                THE COURT:  Good morning, counsel.  I

6 appreciate your patience waiting on the phone.  It was

7 a productive couple of minutes -- actually,  a little

8 over an hour with both counsel in the courtroom.

9                We have not gone on the record.  We're

10 going on the record right now.  I assume if you are

11 participating by telephone you've read the protocol and

12 understand how to proceed.

13                That being said, counsel in the

14 courtroom, your appearances for the record, please.

15                MS. RELKIN:  Ellen Relkin, Weitz &

16 Luxenberg for the plaintiffs.

17                MR. WARRINER:  Cal Warriner, Searcy

18 Denney for the plaintiffs.

19                MR. MILLROOD:  Tobi Millrood, Pogust

20 Brawlow & Millrood for plaintiffs.

21                MR. BUCHANAN:  Dave Buchanan, Seeger

22 Weiss for plaintiffs.

23                MR. GEFFNER:  Stephen Geffner, Schenck,

24 Price, Smith & King.

25                MR. KINCANNON:  Good morning, Your
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1 Honor.  Josh Kincannon, Keefe Bartels for Plaintiffs.

2                MR. SMITH:  Terrence Smith, Davis

3 Saperstein & Solomon for the plaintiffs.

4                MS. STERN:  Good morning, Felecia Stern

5 for the plaintiffs.

6                MR. EISBROUCH:  David Eisbrouch, Balkin

7 & Eisbrouch, for the plaintiffs.

8                MR. MEADOW:  Rick Meadow, Lanier Law

9 Firm, plaintiffs.

10                MR. NORDEN:  Andrew Norden, Kopelowitz

11 Ostrow.

12                MR. ATLAS:  Jan Atlas, Kopelowitz

13 Ostrow.

14                MR. PARNESS:  Hillel Parness, Robins,

15 Kaplan, Miller & Ciresi, for the plaintiffs.

16                MS. DOLEJSI:  Holly Dolejsi, Robins,

17 Kaplan, Miller & Ciresi, for the plaintiffs.

18                MR. CARBOY:  Andrew Carboy, Sullivan,

19 Papain, Block, McGrath & Cannavo, for the plaintiffs

20                MS. FRIEDHOFF:  Vanessa Friedhoff,

21 Grieco & DeFilippo, for plaintiffs.

22                THE COURT:  I'm sorry.  Sir, your name?

23                THE WITNESS:  I'm Robert McKey.  I'm

24 plaintiff.

25                THE COURT:  Okay.  Welcome, sir.
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1                MS. CATULLO:  Good morning, Your Honor.

2 Kim Catullo from Gibbons PC firm on behalf of Howmedica

3 Osteonics Corp.

4                MS. SPICER:  Samantha Spicer from

5 Gibbons.

6                THE COURT:  Counsel, I have reviewed the

7 agenda.  We did have a conference in chambers.  I

8 appreciate the fact that everyone has been working

9 diligently to advance this case, as evidenced by the

10 amount of work that has been done to date, even since

11 our last conference.  I can assure those counsel that

12 are not on the committee or not in chambers with me

13 that your positions are being well advocated by

14 Ms. Relkin.  She has brought back to me all your

15 thoughts, all your concerns, they are noted and they

16 have been considered by the Court.  We are not trying

17 to freeze you out but it just is unwiedly to continue

18 to talk to everyone, and you are being well served by

19 liaison counsel.

20                That being said, I'm just going to

21 memorialize what we have discussed in chambers and ask

22 if there are any exceptions to same.

23                As you have now seen since we started

24 this case, the order is broken down into several parts.

25 First part consists of what happened since our last

Page 11

1 order and of import is the interim protective order as

2 amended by an order entered today and an order

3 regarding the option for service under specific

4 circumstances.  Let me talk about that order for a

5 moment.

6                That order resulted from the Court

7 suggesting, requesting otherwise attempting to impose

8 its position upon defense counsel to accept service.

9 As we all know there is absolutely no authority for me

10 to impose an alternate service method upon defendants

11 absent certain circumstances as contained in the rules

12 which are not evident in this particular case.

13                That being said, counsel had been

14 badgered by this Court every proceeding after I had

15 requested for them to accept service and they were

16 gracious enough to accept the Court's proposal, which

17 is a modified alternate service proposal which was, in

18 essence, once a certain number of firms got to a

19 certain level, they then could serve by alternate

20 means.  And that was the Court's suggestion and I'm

21 happy that counsel has finally been able to convince

22 their client to accept same.  I think it's good for all

23 the firms with numerous cases moving forward.

24 Understand that some firms may not have that many cases

25 though it would not be a hardship for those firms to
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1 serve through the regular course as provided by the

2 rules.

3                So I appreciate the fact that your

4 clients have seen the light.  I have signed the order

5 and under certain circumstances, once a certain number

6 of cases have been filed, there is an option for

7 alternative methods of service.

8                Compliance with our prior orders.  The

9 defendant's fact sheet is a work in progress.  There

10 has been a -- plaintiff's now have received a red

11 line -- a copy of a defendant's fact sheet.  They are

12 to respond to it with red line changes by August 19.

13 Counsel will meet and confer thereafter to produce a

14 final fact sheet by August 30.  If they cannot agree,

15 you will e-mail me your disagreements, I will address

16 them and we'll proceed how we're going to proceed

17 moving forward.

18                Regarding discovery, you can serve

19 certain discovery compliant with the court rules.  You

20 are to continue to meet and confer regarding the status

21 and the scope of discovery.  There has been a interim

22 protective order entered, though the parties are to

23 continue to meet and confer regarding the final

24 protective order.

25                I'm happy to report that now that we
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1 have an interim protective order in place, the

2 insurance coverage information and declaration sheet

3 will be produced by August 16th.  ESI witnesses are

4 going to be deposed by August 23rd.  Again, they could

5 be subject to cross-notice of deposition.  That will be

6 addressed by Judge Frank in the MDL.  You will continue

7 to meet and confer regarding the ESI protocol.

8                And the market group has been selected

9 regarding a vendor for medical records.  The defendants

10 will provide forms and the authorizations to

11 plaintiff's counsel by August 21st.

12                We have chosen -- strike that.

13                The Court has chosen six cases randomly

14 for mediation.  I'm not going to read the docket

15 numbers.  They are the Seely case, the Catone case, the

16 Syn case, the Seeman case, the Grossman case and the

17 Cook case.  Docket numbers are set forth in the order.

18 Plaintiffs have previously selected their two cases,

19 Dixon and Mergel.  Defendants will select their cases

20 within 30 days.

21                I want this mediation up and running.

22 We've spent a lot of time and effort and I think it's

23 not unreasonable that a formal mediation session is to

24 take place by December 15th, that gives you the entire

25 fall to start moving this forward.
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1                You will continue to -- strike that.

2                You will meet and confer regarding Phase

3 II mediation, which will be defined at the next CMC.

4                Just a reminder that completed fact

5 sheets to be served within 60 days.

6                The exemplar, a chart of the universe of

7 exemplars to be produced by August 16th.  Once it's

8 produced we'll have a telephone conference concerning

9 the actual production of same and I have entered an

10 order regarding service.

11                Our next case management conference will

12 be August -- I'm sorry -- September 24 at 10:30.

13 Liaison counsel shall be here at 9:45.  Thereafter we

14 have another scheduled for October -- I thought we did

15 an October 1 too.

16                MS. CATULLO:  Well, it wasn't in the

17 order and then we talked about whether we should just

18 set it.

19                THE COURT:  Oh, set it at the next one?

20 Okay.

21                MS. RELKIN:  That's fine.

22                THE COURT:  We'll set the next one at

23 the September meeting.  And the next rest of the

24 remainder of the order is essentially the same.

25                Any exceptions to the order?  Any
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1 comments to the order?  Ms. Relkin?

2                MS. RELKIN:  No, Your Honor.  You

3 mentioned the deposition of the ESI, there's also a

4 corporate representative on organization.

5                THE COURT:  Right, before August 23rd, I

6 think, right.  Yep.  Anything further?  Anybody wish to

7 be heard?  No?

8                Counsel, again, I appreciate your

9 cooperation.  I am moderately pleased with the progress

10 we've made.  I look forward to the mediation.  I think

11 it will be helpful to set some parameters to see where

12 we're going with this litigation.  I know everyone is

13 approaching this in good faith, trying to move the case

14 along.  Again, I appreciate your efforts.

15                For those of you that are here that have

16 had an opportunity to work with Jen, this is her last

17 CMC in this particular matter, as she will now join

18 your ranks of competent counsel, rigorously

19 representing their clients before various judges.  So

20 she has done a great job.  I am sure she is going to be

21 a worthy adversary as she moves on and an outstanding

22 colleague to work with.

23                That being said, we will see you in a

24 couple weeks.  I appreciate your time.  I appreciate

25 your patience and notwithstanding the fact that a lot
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1 does not appear to be getting done on the record, if

2 you will, we are moving this case forward and I

3 appreciate everyone's cooperation in that regard.

4 Okay, thank you.  Off the record.

5                (Hearing concluded at 11:30 a.m.)

6                          _ _ _
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1           C E R T I F I C A T I O N

2                     I, MARGARET M. REIHL, a Registered

3 Professional Reporter, Certified Realtime Reporter,

4 Certified Shorthand Reporter, Certified LiveNote

5 Reporter and Notary Public, do hereby certify that the

6 foregoing is a true and accurate transcript of the

7 testimony as taken stenographically by and before me at

8 the time, place, and on the date hereinbefore set

9 forth.

10                     I DO FURTHER CERTIFY that I am

11 neither a relative nor employee nor attorney nor

12 counsel of any of the parties to this action, and that

13 I am neither a relative nor employee of such attorney

14 or counsel, and that I am not financially interested in

15 the action.

16

17

18                     -------------------------------

                    Margaret M. Reihl, RPR, CRR, CLR

19                     CSR #XI01497  Notary Public

20
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22

23

24

25
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