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1                        -  -  -

2                THE COURT:  Welcome, counsel on the

3 phone.  We are on the record in the courtroom.

4 Those appearing telephonically, I hope, know by now

5 the protocol that needs to be followed to make sure

6 your appearances are properly noted on the record.

7                That being said, counsel in the

8 courtroom, your appearances, please.

9                MS. RELKIN:  Good afternoon.  Ellen

10 Relkin from Weitz & Luxenberg for the plaintiffs.

11                MR. WARRINER:  Cal Warriner from

12 Searcy Denney for the plaintiffs.

13                MR. MILLROOD:  Toby Millrood, Pogust

14 Braslow Millrood, for the plaintiffs.

15                MR. ANAPOL:  Good afternoon, Your

16 Honor.  Tom Anapol for plaintiffs.

17                MR. SZERLAG:  Good afternoon.  David

18 Szerlag, Pritzker Olsen, for the plaintiffs.

19                MR. PARNESS:  Hillel Parness for the

20 plaintiffs.

21                MR. SMITH:  Good afternoon, Judge.

22 Terrence Smith, Davis, Saperstein & Salomon, for the

23 plaintiffs.

24                MR. LAPINSKI:  Good afternoon, Your

25 Honor.  Daniel Lapinski, Wilentz firm, for
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1 plaintiffs.

2                MR. CARBOY:  Good afternoon, Your

3 Honor.  Andrew Carboy, Sullivan Papain Block McGrath

4 & Cannavo, for plaintiffs.

5                MS. CATULLO:  Good afternoon, Your

6 Honor.  Kim Catullo from Gibbons, P.C. on behalf of

7 the defendant, Howmedica Osteonics Corp.

8                MS. SPICER:  Samantha Spicer for the

9 defendant, Howmedica Osteonics Corp.

10                THE COURT:  Counsel, thank you very

11 much.

12                We did, as per our protocol, have our

13 meet-and-confer in chambers.  I want to thank

14 liaison counsel for submission of the agenda and for

15 their hard work and diligence in moving the

16 litigation forward.

17                Since our last case management

18 conference, there have been three additional matters

19 in Phase II completed for mediation:  The Procter

20 matter, L-1026-13; the Geisler matter, 5035-13; and

21 the Krempski-Jones matter, 5023-13.

22                Two of these matters have been

23 resolved.  Of the 21 mediated cases comprised of

24 Phase I and Phase II, 19 of 21 have settled.  Three

25 remaining Phase I -- I'm sorry -- Phase II matters
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1 and the Grossman matter are in the process of being

2 scheduled for mediation.

3                I want to thank counsel and the

4 mediators for a job well done mediating these

5 matters.  I think this is a unique situation -- I

6 apologize.  I've said this numerous times -- that we

7 are early on in the litigation, or as the litigation

8 is progressing, we are mediating cases and resolving

9 matters.  And I think that that is very positive for

10 all parties concerned, lawyers and the litigants,

11 and I thank them for their hard work and I dare say

12 this is probably unprecedented areas that we are

13 moving into.

14                Regarding Phase III, I am -- after

15 meeting and conferring with the parties, I'm

16 expanding the date upon which cases to be eligible

17 to March 1st, 2014.  Because the date has been

18 expanded, I am going to amend my prior order and

19 will announce the ten cases that I will select for

20 Phase III at our next conference, which is in

21 September.

22                I know counsel have been diligently

23 working regarding the exemplar production and

24 Answers to Interrogatories.  Defendants will answer

25 plaintiffs' exemplar Interrogatories and provide an
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1 updated product chart list by August 6th.

2                I've been advised that counsel for

3 the defendant had employed the use of hand counters

4 to ascertain the exact number of exemplars

5 outstanding; and more Rejuvenate matters have been

6 located in inventory; is that correct, Ms. Catullo?

7                MS. CATULLO:  Yes, Your Honor.

8                THE COURT:  And sometimes I guess

9 there's nothing like good old-fashioned rolling up

10 your sleeves and just counting one at a time,

11 notwithstanding our computer models, and even though

12 the statistical people are probably going to be very

13 upset with you.  But in any event, thank you for

14 those efforts to produce that by Wednesday.

15                Counsel met and conferred regarding a

16 notice that's going to be attached to this order and

17 posted on the website entitled a "Notice of Revision

18 Surgery."  This is for a plaintiff who actually

19 undergoes a revision surgery after filing his or her

20 short form complaint shall file with the Court the

21 appropriate notice that is going to be annexed to

22 this order setting forth the details of the revision

23 surgery without the need to seek consent from the

24 Court or counsel for the defendants.

25                The filing of the notice shall be
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1 deemed an amendment to the complaint and that shall

2 likewise be deemed denied by the defendants, so we

3 need not go into additional filings.

4                Service of the Notice of Revision

5 shall be made consistent with the amended prior

6 order regarding alternative option for service of

7 complaints.  Again, a responsive pleading to the

8 Notice of Revision is not required to be filed or

9 served.  The form of the notice has been agreed upon

10 by the parties and will be, again, annexed to this

11 order and attached to the -- strike that -- and

12 posted on the website.

13                Now we're going to get into something

14 that we came up with a very technical term called

15 housekeeping.  Apparently, there have been some

16 complaints filed which do not address or do not

17 refer to -- or are improperly filed because it is

18 not part of this litigation.

19                Just as a reminder, the Supreme

20 Court's order only assigned those cases arriving out

21 of the use of a Stryker Rejuvenate Modular and/or

22 ABG II Modular Hip Stems for multicounty litigation.

23 Plaintiffs should note that cases alleging the use

24 of other products, including Monolithic products,

25 are not properly part of this litigation.
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1                Counsel have done their due diligence

2 and have set forth a list, which is in this order,

3 which identify and allege products that are not

4 properly before this Court in this litigation.  I'm

5 not going to read the list.  It is in the order and

6 it'll be part of the order.  Counsel will file a

7 motion to dismiss that should remove these matters

8 from this litigation.  This way, plaintiffs' counsel

9 have proper notice of the issue.

10                Likewise, it's come to my attention

11 that there may be duplicate complaints filed.  In

12 other words, a plaintiff reaches out to one lawyer

13 who files a complaint.  Counsel files a complaint on

14 their behalf.  Same plaintiff will reach out to

15 another lawyer who serves a complaint on the same

16 plaintiff, same product, same allegation.

17                Again, defense counsel have -- will

18 notify plaintiffs' counsel who have duplicate

19 matters within 14 days.  Plaintiffs' counsel will

20 meet and confer and report back to the Court via

21 e-mail to Ms. Gibson -- her e-mail address is here

22 -- and a copy to liaison counsel how this matter has

23 been resolved by and between counsel.  Again, there

24 is a list of matters that are the same plaintiff,

25 making the same allegations, filed by separate
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1 counsel.

2                Counsel, it's just a reminder and I'm

3 sure when these plaintiffs come to you, you ask if

4 there are any other litigations pending or if they

5 filed a lawsuit in this litigation.  I'm sure the

6 answer is no.  A reminder that you do have to file

7 that certification indicating that there are no

8 pending matters known to you, and I'm sure there are

9 not.

10                But just moving forward, as an

11 additional safeguard, prior to filing any complaint,

12 it's incumbent upon plaintiffs' counsel to search

13 the docket to assure there were no prior complaints

14 filed by this plaintiff in this litigation.

15                The list is available on the

16 judiciary's website.  We put the website there.  You

17 can do a search just to make sure that there are, in

18 fact, no prior litigations pending with this

19 plaintiff in this litigation before me.  It'll save

20 us a lot of time and effort moving forward.

21                Just as of August 1st, we now have

22 2,044 cases pending in New Jersey.  And our next

23 case management conference is September 22nd at 1:00

24 p.m.  Again, liaison counsel will meet prior to

25 thereto.
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1                I know a lot of work has been done

2 and the parties have been litigating very diligently

3 over the course of the past couple of months.  I

4 appreciate that.  I believe we are moving on

5 parallel tracks.  We have mediations and we have

6 litigation, and hopefully we'll move this matter as

7 expeditiously as possible.

8                Anyone in court need to be heard?

9 Ms. Relkin?

10                MS. RELKIN:  No, Your Honor.

11                THE COURT:  Good weather again, Cal.

12                MR. WARRINER:  How long till those

13 pilings are finished being driven?

14                THE COURT:  Who knows?

15                MR. WARRINER:  I can't imagine you

16 haven't asked that question.

17                THE COURT:  All I know is that we've

18 -- they have been making our plugs come loose --

19 it's not so bad here.  You should go in the other

20 courtrooms if you really want to have some fun.  It

21 is a nice beat to work to (Indicating).

22                MR. WARRINER:  Do you hear this at

23 night when you're sleeping?

24                THE COURT:  Yes, yes.

25                MR. WARRINER:  Does it take about an
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1 hour after you leave work to stop that?

2                THE COURT:  I don't know what to do

3 when I get home.

4                Anybody in the courtroom on the

5 plaintiffs' side?  No?

6                Defense?

7                MS. CATULLO:  No, Your Honor.

8                THE COURT:  Anybody telephonically

9 who wants to make a statement for the record?

10                That being said, counsel, enjoy the

11 rest of your summer.  I hope you get some

12 well-deserved time off and enjoy the summer and

13 enjoy the vacation.  It's my pleasure -- this will

14 be Ms. Cary's last conference.  She is moving on to

15 the private sector so she can pay some bills, and I

16 am sure you will enjoy working with her if she is

17 ever an adversary or co-counsel.  She has done an

18 admirable job, an outstanding job.  She is going to

19 be missed here and we wish her well.  So she has a

20 couple more weeks left, but it's been a pleasure

21 working with her.

22                That being said, counsel, enjoy the

23 day.  We're off the record.

24                (Case management conference concluded

25           at approximately 1:38 p.m.)
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1                     CERTIFICATE
2

3                I, KIMBERLY A. CAHILL, a Notary
4 Public and Certified Court Reporter of the State of
5 New Jersey, do hereby certify that the foregoing is
6 a verbatim transcript of the conference as taken
7 stenographically by and before me at the time, place
8 and on the date hereinbefore set forth, to the best
9 of my ability.

10                I DO FURTHER CERTIFY that I am
11 neither a relative nor employee nor attorney nor
12 counsel of any of the parties to this action, and
13 that I am neither a relative nor employee of such
14 attorney or counsel, and that I am not financially
15 interested in the action.
16

17

18         _________________________________
19         KIMBERLY A. CAHILL, CCR, RMR

        Notary Number:  2160369
20         Notary Expiration:  February 20, 2019

        CCR Number:  30XI00188400
21         Dated:  August 4, 2014
22

23

24

25
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